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NOTICE OF MOTION 
 

The plaintiff, Charles Mossman, will make a motion to The Honourable Justice Benjamin 

T. Glustein on Monday, November 18, 2014 at 10:00 a.m., or as soon after that time as the motion 

can be heard at the courthouse, Osgoode Hall, 130 Queen Street West, Toronto, Ontario, M5H 

2N5.PROPOSED METHOD OF HEARING: The Motion is to be heard  

[  ] in writing under subrule 37.12.1(1) because it; 

[  ] in writing as an opposed motion under subrule 37.12.1(4); 

[X] orally. 

THE MOTION IS FOR:  

1. an order approving the discontinuance of this action, on consent, without costs; 
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2. an order discontinuing this action, on consent, without costs;  

3. an order approving the form of notice and posting and sending notice to putative class 

members; and, 

4. such further and other relief as this Honourable Court may deem just and appropriate in 

the circumstances. 

THE GROUNDS FOR THE MOTION ARE:  

1. this proposed class proceeding was commenced by Statement of Claim issued September 

12, 2014; 

2. the lawyers for the plaintiff were Landy Marr Kats LLP (“LMK), Scarfone Hawkins LLP 

(“SH”) and Lemer & Company (“LC”), collectively “Class Counsel”; 

3. in August 2014, Class Counsel entered into a Consortium Agreement that included 

provisions to apply for funding and indemnification for adverse costs from the Class 

Proceedings Fund.  In the event that funding and indemnification for adverse costs were 

not obtained, any one of or all three of the law firms could withdraw from the agreement 

and the action; 

4. in September 2014, Class Counsel and Charles Mossman entered into a Class Proceeding 

Contingency Fee Retainer Agreement which also included provisions to apply for funding 

and indemnification for adverse costs from the Class Proceedings Fund.  In the event that 

funding and indemnification for adverse costs were not obtained, any one of or all three of 

the law firms could withdraw from the agreement and the action; 
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5. following commencement of the action, Class Counsel and Charles Mossman applied to

the Class Proceedings Fund to seek funding and indemnification for adverse costs.  In

February 2015, the Class Proceedings Fund denied their request;

6. the Statement of Claim was served upon most of the defendants in 2015;

7. lawyers for the defendants, Thorsteinssons LLP, Gowling Lafleur Henderson LLP, James

Penturn and Richard E. Glatt were appointed and communicated with Class Counsel;

8. in 2015, 2016 and 2017, Class Counsel sought funding from others but funding was not

obtained;

9. in 2016, LMK withdrew from the Consortium Agreement and the Class Proceeding

Contingency Fee Retainer Agreement;

10. there was very little interest in the action and proposed class proceeding from putative class

members, particularly in Ontario;

11. the action languished and no steps have been taken to advance this proposed class

proceeding;

12. in 2019, the plaintiff, Charles Mossman, and the defendants, Thorsteinssons LLP, Gowling

Lafleur Henderson LLP, James Penturn and Richard E. Glatt, by their lawyers, agreed to

consent to the discontinuance of this action on a without costs basis;

13. the Class Proceedings Act, 1992, SO 1992, s 29;

14. the Rules of Civil Procedure, RRO 1990, Reg 194 as amended; and,
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15. such further and other grounds as counsel may advise and this Honourable Court may 

permit. 

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the motion: 

1. the Affidavit of Charles Mossman and exhibits attached thereto, all sworn November   , 

2019;   

2. the Affidavit of Michael Stanton and exhibits attached thereto, all sworn November 4, 

2019; and, 

3. such further and other evidence as the lawyers may advise and this Honourable Court may 

permit. 
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AFFIDAVIT OF CHARLES MOSSMAN 

I, CHARLES MOSSMAN, of Ottawa, Ontario, MAKE OATH AND SAY: 

1. I am the plaintiff in this action and have direct knowledge of the information in this 

affidavit.  Where my knowledge information and belief is based upon other sources, I state 

the source of the information.  I believe all that is set out in this affidavit to be true and 

accurate. 

2. By this affidavit, I do not intend to nor do I waive lawyer-client privilege over any of my 

discussions, correspondence or communications with my lawyers in this action.  

3. I was a professor of finance at the I.H. Asper School of Business (“Asper School”) at the 

University of Manitoba from 1990 until I retired in 2013.  Since then I have continued as 

a Senior Scholar with the Asper School.  I live in Ottawa Ontario. 
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THE BERKSHIRE GIFT PROGRAM 

4. In 2001 I received documents my then financial advisor, Robert Eger, which originated 

from Berkshire Funding Initiatives Limited (“Berkshire”), Talisker Funding Limited 

(“Talisker”) and Ideas Canada Foundation (“Ideas”) describing the Berkshire gift program 

(the “Berkshire Gift Program”).   I refer to Berkshire, Talisker and Ideas as the “Berkshire 

Gift Program Defendants”.  Attached as Exhibit “A” are copies of some of the Berkshire, 

Talisker and Ideas documents which describe the Berkshire Gift Program. 

5. The Berkshire Gift Program is the subject matter of this action.  I participated in the 

Berkshire Gift Program in 2001 and 2002.   

6. In 2001, I signed a Loan Application and Power of Attorney agreeing to pledge a donation 

of $20,000.00 to Ideas.  I paid Talisker $4,000.00 to Talisker as the cash portion of the 

donation, $2,000.00 in satisfaction of the required security deposit (being 12.5% of the loan 

amount), and a loan processing fee of $1,000.00.  I borrowed $16,000.00 from Talisker 

and signed a promissory note in that regard.  I received a charitable donation tax receipt in 

the amount of $20,000.00 for the 2001 tax year. 

7. In 2002, I signed a Loan Application and Power of Attorney agreeing to pledge a donation 

of $20,000.00 to Ideas.  I paid Talisker $4,000.00 to Talisker as the cash portion of the 

donation, $2,000.00 in satisfaction of the required security deposit (being 12.5% of the loan 

amount), and a loan processing fee of $800.00.  I borrowed $16,000.00 from Talisker and 

signed a promissory note in that regard.  I received a charitable donation tax receipt in the 

amount of $20,000.00 for the 2002 tax year. 
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8. I filed my personal income tax returns for the 2001 and 20002 tax years, claiming charitable

donation tax credits based upon the charitable donation tax receipts received under the

Berkshire Gift Program.

THE CRA’S DISALLOWANCE OF BERKSHIRE GIFT PROGRAM DONATIONS 

9. The Canada Revenue Agency (“CRA”) reassessed my income tax returns for the 2001 and

2002 taxation years, disallowing 80% of the charitable donation tax credits I claimed

pursuant to the charitable donation tax receipts received under the Gift Program.  The CRA

allowed only the $4,000.00 cash portion of the charitable donations.

10. As a result of CRA’s reassessment of my 2001 income tax return, I was required to make

payment of taxes of $7,425.79, together with interest on tax arrears of $1,629.56.

11. As a result of CRA’s reassessment of my 2002 income tax return, I was required to make

payment of taxes of $7,425.79, together with interest on tax arrears of $915.54.

12. I sought and obtained professional legal and accounting advice in respect of CRA’s

determination and reassessment of my 2001 and 2002 income tax returns.  I incurred

professional legal and accounting fees.

NOTICES OF OBJECTIONS AND APPEALS 

13. On the advice and recommendations received from the Berkshire Gift Program Defendants,

I filed Notices of Objection with the CRA for the 2001 and 2002 tax years.  I completed

CRA questionnaires and provided the CRA with documents and information concerning

my participation in the Berkshire Gift Program in 2001 and 2002.

10
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14. In 2004, I received a standard form letter from Berkshire to donors advising that the CRA’s 

disallowances under the Berkshire Gift Program would be proceeding to the Tax Court by 

way of a “test case”.  Donors were asked to contribute to the legal fees to be incurred by 

the lawyers who would be prosecuting the “test case” appeal to the Tax Court. 

15. I was subsequently advised that the test case was: Kossow v. The Queen (the “Kossow 

Case”), and that the Kossow Case proceeded through the Tax Court of Canada between 

2005 and 2012, the Federal Court of Appeal in 2013 and the application for leave to appeal 

to the Supreme Court of Canada which was dismissed on May 15, 2014. 

RETAINER AGREEMENT AND COMMENCEMENT OF THIS ACTION 

16. After May 2014, I communicated with lawyers, Sam Marr and David Fogel of Landy, Marr 

Kats LLP (“LMK”) in Toronto, Ontario and David Thompson and Matt Moloci of Scarfone 

Hawkins LLP (“SH”) in Hamilton, Ontario.   

17. By the end of August 2014, I understood that LMK LLP and SH LLP were working with 

Bruce Lemer of Lemer & Company (“LC”) of Vancouver, British Columbia and had 

entered into a Consortium Agreement for the three law firms to work together as Class 

Counsel in the proposed class proceeding.  

18. On September 11, 2014, I signed a Class Proceeding Contingency Fee Retainer Agreement 

with SH, LMK and LC (“Class Counsel”).  From my communications with Class Counsel 

and the provisions of the Class Proceeding Contingency Fee Retainer Agreement, I 

understood, among other things, that: 

11
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(a) there was a possibility and risk of an adverse costs award that may be made against

me if a motion seeking certification of the class proceeding was unsuccessful or the

action was unsuccessful;

(b) I authorized Class Counsel to issue the Statement of Claim to commence this

proposed class proceeding;

(c) I authorized and directed Class Counsel to make application to the Class

Proceedings Fund to seek funding and indemnification for adverse costs; and,

(d) if the application to the Class Proceedings Fund for funding and indemnification

for adverse costs was denied, that any or all of LMK, SH and LC had the right to

withdraw from this proposed class proceeding and that the class proceeding may

not proceed if funding was not approved.

19. This action was then commenced by Statement of Claim issued September 12, 2014, a

copy of which is attached as Exhibit “B”.

FUNDING AND INDEMNIFICATION FOR ADVERSE COSTS 

20. In early October 2014, Class Counsel prepared and submitted an application to the Class

Proceedings Fund for funding, which included my affidavit and verification of

authorization.
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21. Class Counsel retained Vern Krishna of TaxChambers LLP (“Krishna”) to provide a 

preliminary overview opinion regarding the Berkshire Gift Program, which he did.  

Krishna’s preliminary overview opinion was provided to the Class Proceedings Fund as 

part of the application seeking funding and adverse costs indemnity.  

22. The Class Proceedings Fund hearing proceeded on October 15, 2014.  I attended the Class 

Proceedings Fund hearing together with Class Counsel. 

23. Later in 2014, the Class Proceedings Fund requested supplementary information and 

submissions from Class Counsel, which Class Counsel provided to the Class Proceedings 

Fund in December 2014. 

24. By letter dated February 2015, the Class Proceedings Fund denied our application for 

funding and adverse costs indemnity. 

25. In 2015 and 2016, Class Counsel sought funding from Claims Funding Europe (“CFE”) 

and Claims Funding International (“CFI”).  In March 2016, CFE/CFI advised that they 

were not prepared to provide funding for this proposed class proceeding.  

26. In May 2016, LMK withdrew from the Consortium Agreement and Class Proceeding 

Contingency Fee Retainer Agreement given funding and indemnification for adverse costs 

had not been obtained. 

27. In September 2016, SH advised me that they were discussing the possibility of proceeding 

under an amended consortium agreement between SH and LC.  
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28. In 2017, Class Counsel applied for funding from BridgePoint Financial Services Inc. 

(“BridgePoint”).  However, BridgePoint advised that they had a conflict and could not 

consider funding for this case. 

29. Throughout 2017 and 2018, my communications with Class Counsel were less frequent.  I 

knew from prior discussions that the interest from possible Berkshire Gift Program 

participants was very low, that Class Counsel were unable to obtain funding or 

indemnification for adverse costs for this proposed class proceeding and that class counsel 

had not taken any steps to prosecute the action. 

30. In 2019, Class Counsel advised that they would be seeking to discontinue this action on 

consent of the defendants and without costs.  I have no objection to the action being 

discontinued on a without costs basis. 

31. I have not been promised nor do I expect to receive any benefit or payment from Class 

Counsel or any of the defendants with respect to my individual claim or my agreement to 

discontinue this action on a without costs basis. 

32. I have read the Affidavit of Michael Stanton sworn November 4, 2019.  Michael Stanton’s 

information is true to the best of my knowledge. 

33. Given all of the above, and specifically that Class Counsel were unable to obtain funding 

or indemnification for adverse costs, and the risks of an adverse costs award against me, I 

consent to the discontinuance of this action on a without costs basis. 
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BERKSHIRE FUNDING INITIATIVES LIMITED, TALISKER FUNDING 

LIMITED, JAMES PENTURN, RICHARD E. GLATT, JACK KESLASSY, 

IDEAS CANADA FOUNDATION, THORSTEINSSONS LLP and GOWLING 

LAFLEUR HENDERSON LLP 

Defendants 

 

Proceeding under the Class Proceedings Act, 1992, S.O. 1992, c.6  

 

 

AFFIDAVIT OF MICHAEL STANTON 

I, MICHAEL STANTON, of Hamilton, Ontario, MAKE OATH AND SAY: 

1. I am a Partner with the law firm of Scarfone Hawkins LLP (“SH”) the lawyers for the 

plaintiff, and have knowledge of the matters contained in this affidavit.   

2. My partners, David Thompson (“Thompson”) and Matt Moloci (“Moloci”) have primary 

carriage of this matter on behalf of SH.  My source of the information in this affidavit is 

from dicussions with Thompson and Moloci and review of the documents in this matter.  

Where my knowledge information and belief is based upon other sources, I state the source 

of the information.  I believe all that is set out in this affidavit to be true and accurate. 

3. I have read a draft of the Affidavit of Charles Mossman to be sworn November 4, 2019 

(the “Mossman Affidavit”).  I adopt as true the contents of the Mossman Affidavit.  The 
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source of my knowledge, information and belief of the information in the Mossman 

Affidavit are our file documents, correspondences, communications and my discussions 

with Thompson and Moloci.   

4. I note that Charles Mossman (“Charles”) does not waive lawyer-client privilege in this 

matter.  Accordingly, I do not provide any information regarding our assessment of the 

factual or legal issues in this proposed class proceeding or our correspondence and 

communications with Charles that are lawyer-client privileged. 

CLASS COUNSEL  

5. Between 2008 and 2011, Thompson and Moloci prosecuted the class proceeding Robinson 

v. Rochester et al from commencement of the action through certification, settlement 

approval and claims administration (the “Rochester” action).  The Rochester action arose 

from a charitable donation tax program that had some similar features to the charitable 

donation tax program in this action, which I refer to as the “Berkshire Gift Program”.  

6. In 2014 and prior, Thompson and Moloci had communications with Sam Marr (“Marr”) 

and David Fogel (“Fogel”) of Landy Marr Kats LLP (“LMK”) as they had also prosecuted 

a charitable donation tax program type action, namely Cannon v. Funds for Canada 

Foundation.   

7. In 2014 and prior, Thompson, Moloci and I were aware of the Berkshire Gift Program and 

the “test case” of Kossow v. The Queen that had proceeded on appeal through the Tax Court 

of Canada, the Federal Court of Appeal and to the Supreme Court of Canada, the 

application for leave to appeal being dismissed on May May 15, 2014. 
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8. From May to August 2014, Marr and Fogel communicated with Thompson and Moloci 

with a view to bringing a proposed class proceeding in respect to the Berkshire Gift 

Program.  Marr introduced Thompson and Moloci to Bruce Lemer (“Lemer”) of Lemer & 

Company (“LC”) in British Columbia on behalf of the BC class of putative class members.   

CONSORTIUM AGREEMENT 

9. In August 2014, LMK, SH and LC entered into a Consortium Agreement setting-out the 

terms of their agreement to act together as class counsel (“Class Counsel”) to bring a 

proposed class proceeding in respect to the Berkshire Gift Program (the “Consortium 

Agreement”). 

10. The Consortium Agreement included a provision that one or all of the three law firms could 

withdraw if funding and costs indemnification was not obtained from the Class 

Proceedings Fund.     

RETAINER AGREEMENT AND COMMENCEMENT OF THIS ACTION 

11. In September 2014, Class Counsel entered into a Class Proceeding Contingency Fee 

Retainer Agreement with Charles. 

12. The provisions of the Class Proceeding Contingency Fee Retainer Agreement addressed, 

among other things: 

(a) the possibility and risk of an adverse costs award in the event that the motion 

seeking certification of the action as a class proceeding or the action itself was 

unsuccessful; 
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(b) Charles’ authorization and direction to Class Counsel to have the Statement of 

Claim issued to commence this proposed class proceeding; 

(c) Charles’ authorization and direction to Class Counsel to make application to the 

Class Proceedings Fund to seek funding and adverse costs indemnification; and, 

(d) that in the event that funding and adverse costs indemnification from the Class 

Proceedings Fund was not obtained, one or all of the Class Counsel law firms may 

withdraw and if all three firms withdraw, the action will be discontinued. 

13. The action was then commenced by Statement of Claim issued September 12, 2014. 

14. The Statement of Claim was subsequently served upon most of the defendants in 2015. 

 APPLICATION TO THE CLASS PROCEEDINGS FUND  

15. Class Counsel prepared and submitted an application to the Class Proceedings Fund in 

early October 2014.    

16. Class Counsel retained Vern Krishna of TaxChambers LLP (“Krishna”) to provide a 

preliminary overview opinion regarding the Berkshire Gift Program, which he did.  

Krishna’s preliminary overview opinion was provided to the Class Proceedings Fund as 

part of the application seeking funding and adverse costs indemnity.  

17. Class Counsel and Charles attended a hearing with the Class Proceedings Fund on October 

15, 2014.  The Class Proceedings Fund requested supplementary information which Class 

Counsel provided in December 2014. 
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18. By letter dated February 2015, the Class Proceedings Fund denied the application for 

funding and adverse costs indemnity. 

19. In 2015 and 2016, Class Counsel sought funding from Claims Funding Europe (“CFE”) 

and Claims Funding International (“CFI”).  In March 2016, CFE/CFI advised that they 

were not prepared to provide funding for this proposed class proceeding.  

20. In May 2016, LMK withdrew from the Consortium Agreement and Class Proceeding 

Contingency Fee Retainer Agreement given funding and indemnification for adverse costs 

had not been obtained. 

21. In September 2016, Thompson and Moloci discussed with Lemer the possibility of 

proceeding under an amended consortium agreement between SH and LC.  However, no 

formal agreement was reached then or subsequently. 

22. In 2017, Class Counsel applied for funding from BridgePoint Financial Services Inc. 

(“BridgePoint”).  However, BridgePoint advised that they had a conflict and could not 

consider funding for this case. 

PUTATIVE CLASS MEMBERS  

23. From information we received during the course of our investigation and research before 

commencement and throughout the course of this action, we believed that there were more 

than 1,000 individuals who participated in the Berkshire Gift Program. 

24. Since the Fall 2014, we published on our SH Class Action Law website: 

www.classaction.ca, an overview of the “Berkshire Funding Initiatives Limited – Class 
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Action Claim” including a link to the Statement of Claim.  Attached as Exhibit “A” is a 

copy of our class action website overview. 

25. Our legal support staff have experience maintaining putative class member inquiries and 

databases and conducting class action claims administration.  Inquiries from putative class 

members are maintained in a database for this action. 

26. As of July 2019, we had received inquiries from only twelve putative class members from 

Ontario.  We had received inquiries from three financial advisors who had knowledge of 

the Berkshire Gift Program and advised of their clients’ participation in the program.  We 

asked the financial advisors to have their clients who were participants in the Berkshire 

Gift Program to contact us.  Very few did. 

27. In respect to the BC action, we received from Lemer a list of thirty-two putative class 

members who had contacted the LC firm in respect to the Berkshire Gift Program. 

28. We have received very few inquiries regarding this proposed class proceeding since 2017.  

29. Based upon the above, we concluded that there is very little interest in or support of this 

proposed class proceeding. 

30. We are not aware of any prejudice that will occur if this action is discontinued.  In the event 

that any putative class member wishes to commence and prosecute an individual or other 

action in respect to the Berkshire Gift Program, they may do so. 
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OVERVIEW OF CLAIM
A Statement of Claim was issued in the Ontario Superior Court of Justice in Toronto on September 12, 2014, claiming

negligence, negligent misrepresentation; unjust enrichment, restitution; constructive trust, fraud and fraudulent

misrepresentation relating to the Berkshire Funding Initiatives Limited Gift Program (“Gift Program”).

The action was brought under the Class Proceedings Act, 1992 on behalf of all individuals who participated in the Gift

Program for the taxation years 2001, 2002, and 2003 (the “Class Period”).

The Statement of Claim, which contains allegations which have yet to be proven in Court, alleges that Berkshire Funding

Initiatives Limited and Talisker Funding Limited,  with the assistance of James Penturn, Richard E. Glatt, Jack Keslassy and

Ideas Canada Foundation, developed, promoted, sold, and administered the Gift Program under which participants borrowed

money to make charitable donations in order to receive charitable donation receipts and concomitant tax credits.

Participants borrowed substantially all of the funds donated and actually paid in cash only a small portion of the total

donation amounts.

Law Firms, Thorsteinssons LLP and Gowling Lafleur Henderson LLP, are also named in the lawsuit as it is alleged that they

issued favourable tax opinion letters which were a necessary pre-requisite to the promotion of the Gift Program to

participants.

We are compiling a database of individuals who participated in the Gift Program, for the taxation years 2001, 2002, and

2003.

BERKSHIRE FUNDING INITIATIVES LIMITED

CLASS ACTION CLAIM


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If you have not already contacted us, we would appreciate hearing from you as it may assist us in pursuing this claim.

You may contact us by e-mail, telephone, mail, courier, fax, etc.

Documents
Click here to read the Statement of Claim

CONTACT US
If you would like to know more information regarding this claim, or wish to be added to our database of claimants, you may

e-mail us at: cyates@shlaw.ca

You can contact us directly by telephone at Scarfone Hawkins LLP at 905-526-4394

You can contact us by fax at 905-523-5878

Due to the volume of inquiries, please allow one week for a response.

Office Address:

1 James St S, 14th Floor,

Hamilton, ON L8P 4R5

Mailing Address:

1 James Street South, 14th Floor,

P.O. Box 926, Depot 1

Hamilton, Ontario L8N 3P9

Phone: 905-523-1333

Fax: 905-523-5878

Email: cyates@shlaw.ca 

S I T E  M A P

Home

News Updates

Active Claims

Completed Claims

Potential Class Action Issues

M A K I N G  O N T A R I O  A C C E S S I B L E
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Resource Materials

FAQ

Counsel Services

Our Team

Contact Us

Scarfone Hawkins LLP is committed to maintaining

an accessible environment for persons with

disabilities in the delivery of its services under the

AODA Act, 2005.

Please click here for our Accessible Customer

Service Plan.

© 2019 Class Action Law. Terms Conditions Privacy Policy

101

http://classactionlaw.ca/resource-materials/
http://classactionlaw.ca/faq/
http://classactionlaw.ca/counsel-services/
http://classactionlaw.ca/our-team/
http://classactionlaw.ca/contact-us/
http://classactionlaw.ca/resource-materials/
http://classactionlaw.ca/faq/
http://classactionlaw.ca/counsel-services/
http://classactionlaw.ca/our-team/
http://classactionlaw.ca/contact-us/
http://shlaw.ca/accessible-customer-service-plan/
http://classactionlaw.ca/terms-conditions/
http://classactionlaw.ca/privacy-policy/




103



104



105



106





NOTICE OF DISCONTINUANCE OF SUPERIOR COURT OF JUSTICE (ONTARIO) 

COURT FILE NO. 14-CV-512061  

ACTION BY THE PLAINTIFF CHARLES MOSSMAN AGAINST THE DEFENDANTS 

BERKSHIRE FUNDING INITIATIVES LIMITED, TALISKER FUNDING LIMITED, 

IDEAS CANADA FOUNDATION, JAMES PENTURN, RICHARD E. GLATT, JACK 

KESLASSY, THORSTEINSSONS LLP AND GOWLING LAFLEUR HENDERSON LLP 

 

 

This lawsuit commenced on September 12, 2014, as a proposed class proceeding under the Class 

Proceedings Act, SO 1992, c 6, against the defendants, Berkshire Funding Initiatives Limited, 

Talisker Funding Limited, Ideas Canada Foundation, James Penturn, Richard E. Glatt, Jack 

Keslassy, Thorsteinssons LLP and Gowling Lafleur Henderson LLP, in the Ontario Superior Court 

of Justice has been discontinued by the Order of Justice Benjamin T. Glustein dated November 18, 

2019. 

 

The discontinuance of this lawsuit means that it is not going forward or being pursued.  

 

If you are/were relying on this action to protect your rights, you should seek your own legal advice 

immediately. 

 

Discontinuance of the action will mean that applicable limitation periods in respect of these claims, 

which limitation periods had been suspended, will now run again as of December 18, 2019. 
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Court File No. 14-CV-512061 

 

ONTARIO 

SUPERIOR COURT OF JUSTICE 
 

 
THE HONOURABLE ) MONDAY, THE 18TH  

 )  

JUSTICE B. T. GLUSTEIN  ) 

 

DAY OF NOVEMBER, 2019 

 
 

B E T W E E N: 

 

CHARLES MOSSMAN 

Plaintiff 

 

and 

 

 

BERKSHIRE FUNDING INITIATIVES LIMITED, TALISKER FUNDING 

LIMITED, JAMES PENTURN, RICHARD E. GLATT, JACK KESLASSY, 

IDEAS CANADA FOUNDATION, THORSTEINSSONS LLP and GOWLING 

LAFLEUR HENDERSON LLP 

Defendants 

 

Proceeding under the Class Proceedings Act, 1992, SO 1992, c 6  

 

 

 

ORDER 
 

THIS MOTION, made by the plaintiff, Charles Mossman, seeking to discontinue this 

action on a without costs basis was heard this day at the courthouse, Osgoode Hall, 130 Queen 

Street West, Toronto, Ontario, M5H 2N5. 

ON READING the Motion Record of the Plaintiff, including the consent of the parties, 

Charles Mossman, Thorsteinssons LLP, Gowling Lafleur Henderson LLP, James Penturn and 

Richard E. Glatt, filed, and on hearing the submissions of the lawyers for these parties,  
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1. THIS COURT ORDERS that approval to discontinue this action is hereby granted and this 

action is hereby discontinued on consent, without costs; and, 

2. THIS COURT ORDERS that the notice of discontinuance of this action in the form attached 

as Schedule “A” to this order shall be posted on the Scarfone Hawkins LLP class action website 

at: www.classactionlaw.ca and sent by email to putative class members at their last known 

email addresses in the records of Scarfone Hawkins LLP.   

  

 (Signature of Judge) 
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SCHEDULE “A” 

 

NOTICE OF DISCONTINUANCE OF SUPERIOR COURT OF JUSTICE (ONTARIO) 

COURT FILE NO. 14-CV-512061  

ACTION BY THE PLAINTIFF CHARLES MOSSMAN AGAINST THE DEFENDANTS 

BERKSHIRE FUNDING INITIATIVES LIMITED, TALISKER FUNDING LIMITED, 

IDEAS CANADA FOUNDATION, JAMES PENTURN, RICHARD E. GLATT, JACK 

KESLASSY, THORSTEINSSONS LLP AND GOWLING LAFLEUR HENDERSON LLP 

 

 

This lawsuit commenced on September 12, 2014, as a proposed class proceeding under the Class 

Proceedings Act, SO 1992, c 6, against the defendants, Berkshire Funding Initiatives Limited, 

Talisker Funding Limited, Ideas Canada Foundation, James Penturn, Richard E. Glatt, Jack 

Keslassy, Thorsteinssons LLP and Gowling Lafleur Henderson LLP, in the Ontario Superior Court 

of Justice has been discontinued by the Order of Justice Benjamin T. Glustein dated November 18, 

2019. 

 

The discontinuance of this lawsuit means that it is not going forward or being pursued.  

 

If you are/were relying on this action to protect your rights, you should seek your own legal advice 

immediately. 

 

Discontinuance of the action will mean that applicable limitation periods in respect of these claims, 

which limitation periods had been suspended, will now run again as of December 18, 2019. 

 

112



C
H

A
R

L
E

S
 M

O
S

S
M

A
N

 
-a

n
d
-

B
E

R
K

S
H

IR
E

 F
U

N
D

IN
G

 I
N

IT
IA

T
IV

E
S

 L
IM

IT
E

D
 e

t 
a
l.

 

P
la

in
ti

ff
 

D
ef

en
d

an
ts

 

C
o
u
rt

 F
il

e 
N

o
. 
1
4
-C

V
-5

1
2
0
6
1

 

O
N

T
A

R
IO

 

S
U

P
E

R
IO

R
 C

O
U

R
T

 O
F

 J
U

S
T

IC
E

 

P
R

O
C

E
E

D
IN

G
 C

O
M

M
E

N
C

E
D

 A
T

 

T
O

R
O

N
T

O
 

O
R

D
E

R
 

S
C

A
R

F
O

N
E

 H
A

W
K

IN
S

 L
L

P
 

O
n
e 

Ja
m

es
 S

tr
ee

t 
S

o
u
th

 

1
4
th

 F
lo

o
r 

P
.O

. 
B

o
x

 9
2
6
, 
D

ep
o
t 

1
 

H
am

il
to

n
, 
O

n
ta

ri
o

 

L
8
N

 3
P

9
 

D
A

V
ID

 T
H

O
M

P
S

O
N

 (
L

S
U

C
 #

 2
8
2
7
1
N

) 

th
o
m

p
so

n
@

sh
la

w
.c

a 

M
A

T
T

H
E

W
 G

. 
M

O
L

O
C

I 
(L

S
U

C
 #

 4
0
5
7
9
P

) 

m
o
lo

ci
@

sh
la

w
.c

a 

T
el

: 
9
0
5
-5

2
3
-1

3
3
3

 

F
ax

: 
9
0
5
-5

2
3
-5

8
7
8

 

L
aw

y
er

s 
fo

r 
th

e 
p
la

in
ti

ff
, 

C
H

A
R

L
E

S
 M

O
S

S
M

A
N

 
R

C
P

-E
 4

C
 (

Ju
ly

 1
, 

2
0

0
7

) 

113



  

 

CHARLES MOSSMAN -and- BERKSHIRE FUNDING INITIATIVES LIMITED et al. 
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ONTARIO 

SUPERIOR COURT OF JUSTICE 
 

PROCEEDING COMMENCED AT 

TORONTO 

 

 
MOTION RECORD OF THE PLAINTIFF  

(Seeking Discontinuance of Action) 

  

SCARFONE HAWKINS LLP 

One James Street South 

14th Floor 
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Hamilton, Ontario 
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DAVID THOMPSON (LSO # 28271N) 

thompson@shlaw.ca 
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Tel: 905-523-1333 

Fax: 905-523-5878 

 

Lawyers for the plaintiff 
RCP-E 4C (July 1, 2007) 

 


	Motion Record of the Plaintiffs Nov 4 2019 FINAL sworn by MS
	Motion Record of the Plaintiffs Nov 4 2019 FINAL
	Motion Record - Cover & Back Nov 4 2019
	Motion Record - Index Nov 3 2019 DRAFT
	Motion Record - Contents Nov 4 2019
	Notice of Motion
	Affidavit of Charles Mossman



	MOSSMAN affidavit.pdf
	Motion Record of the Plaintiffs Nov 4 2019 FINAL sworn by MS
	MOSSMAN affidavit
	Motion Record of the Plaintiffs Nov 4 2019 FINAL sworn by MS
	Motion Record of the Plaintiffs Nov 4 2019 FINAL
	Motion Record - Contents Nov 4 2019
	Affidavit of Michael Stanton


	0297_001.pdf
	Motion Record of the Plaintiffs Nov 4 2019 FINAL
	0297_001
	Motion Record of the Plaintiffs Nov 4 2019 FINAL
	0297_001
	Motion Record of the Plaintiffs Nov 4 2019 FINAL
	Motion Record - Contents Nov 4 2019
	Order of J. Glustein & Schedule A

	Motion Record - Cover & Back Nov 4 2019





