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FRESH AS AMENDED STATEMENT OF CLAIM
TO THE DEFENDANT(S)
A LEGAL PROCEEDING HAS BEEN COMMENCED AGAINST YOU by the
plaintiff. The claim made against you is set out in the following pages.
IF YOU WISH TO DEFEND THIS PROCEEDING, you or an Ontario lawyer
acting for you must prepare a statement of defence in Form 18A prescribed by the
Rules of Civil Procedure, serve it on the plaintiffs lawyer or, where the plaintiff does not
have a lawyer, serve it on the plaintiff, and file it, with proof of service, in this court
office, WITHIN TWENTY DAYS after this statement of claim is served on you, if you are
served in Ontario.
If you are served in another province or territory of Canada or in the United
States of America, the period for serving and filing your statement of defence is forty
days. If you are served outside Canada and the United States of America, the period is
sixty days.
Instead of serving and filing a statement of defence, you may serve and file a
notice of intent to defend in Form 18B prescribed by the Rules of Civil Procedure. This
will entitle you to ten more days within which to serve and file your statement of
defence.
IF YOU FAIL TO DEFEND THIS PROCEEDING, JUDGMENT MAY BE GIVEN
AGAINST YOU IN YOUR ABSENCE AND WITHOUT FURTHER NOTICE TO YOU. IF
YOU WISH TO DEFEND THIS PROCEEDING BUT ARE UNABLE TO PAY LEGAL
FEES, LEGAL AID MAY BE AVAILABLE TO YOU BY CONTACTING A LOCAL LEGAL
AID OFFICE.
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Date D e l - dip TOPS Issued by
Local Regjstrar
Address of court office:
393 University Avenue
10th Floor
Toronto, Ontario
M5G 1E6
TO

MCCARTHY TETRAULT
Barristers and Solicitors
66 Wellington Street
Toronto Dominion Bank Tower
Toronto, Ontario
M5K1E6
R. PAUL STEEP
Tel: 416-362-1812
Fax:416-868-0673
Solicitors for the Defendant
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CLAIM
1.

The following definitions apply for the purpose of this statement of claim:
(a)

"Bell" means the Defendant, Bell Canada;

(b)

"CJA" means the Courts of Justice Act, R.S.O. 1990, c.C.43, as amended;

(c)

"Class" or "Class Members" means all existing and former residential
wireline customers of Bell who, experienced a Service Disruption
(defined below) between March 24, 2005 and December 31, 2005;

(d)

"CPA" means the Class Proceedings Act, 1992, S.O. 1992, c.6;

(e)

"Craig" means the Plaintiff, Craig Penney;

(f)

"Daniel" means the Plaintiff, Daniel Middaugh;

(g)

"Entourage" means Entourage Technology Solutions Inc.;

(h)

"Labour Disruption" means a strike by technicians employed by
Entourage;

(i)

"Service Disruption" means a delay of more than 5 days beyond a prearranged date provided by Bell, in installation of telephone wireline
services for Wireline Customers;

(j)

"Terms of Service" means item 10 of the General Tariff approved by the
Canadian

Radio-Television

and

Telecommunications

Commission

("CRTC") effective September 25, 1986 setting-out the basic rights and
obligations of Bel! and its customers;
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"Wireline Customer" means any person who made arrangements with
Bell for wireline telephone service to be installed between March 24, 2005
and December 31, 2005;

2.

The Plaintiffs, Craig and Daniel claim on their own behalf and on behalf of the

Class:
(a)

an order certifying this action as a class proceeding and appointing them
as representative plaintiffs;

(b)

a declaration that Beli is in breach of contract with respect to its Terms of
Service with respect to all Class Members;

(c)

special damages, general damages, and punitive damages, including the
cost of administering the plan of distribution of the recovery in this action,
in the sum of FIFTY MILLION DOLLARS ($50,000,000.00) or such further
sum as this Honourable Court may find appropriate;

(d)

such further and other special damages as may be incurred from the date
herein until trial, or final disposition of this action, particulars of which will
be provided to Bell;

(e)

an order directing a reference or such other directions as may be
necessary to determine the issues not determined at the trial of the
common issues;

(f)

pre-judgment

interest

pursuant to the CJA;

and post-judgment

interest

compounded,

or
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costs of this action on a full indemnity basis, plus a premium/multiplier plus
applicable taxes, or in the alternative, on a substantial indemnity basis, or,
in the further alternative, pursuant to the CJA; and

(h)

such further and other relief as this Honourable Court deems just and
appropriate in the circumstances.

THE NATURE OF THE ACTION
3.

This action concerns Bell's breach of its Terms of Service with respect to its

Wirefine Customers.
4.

In eariy 2005, a Labour Disruption at Entourage caused Service Disruption to be

experienced by all Wireline Customers.
5.

Bell was aware of the Service Disruption and failed to take reasonable steps to

remedy or mitigate the situation.
6.

All Class Members were negatively affected by the Service Disruptions.

Bell

breached the Terms of Service with Wireline Customers.
7.

All Class Members were required to pay a $55.00 installation fee in exchange for

receiving timely installation of wireline telephone service by Bell. Bell failed to provide
timely wireline installation.
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THE PARTIES
8.

Craig is an individual residing in the City of Toronto, in the Province of Ontario.

9.

Daniel is an individual residing in the City of Guelph Province of Ontario.

10.

The Defendant, Bell Canada, is a corporation incorporated pursuant to the laws

of Canada and carries on business as a telecommunications company operating
nationally and providing telephone service to customers as described below.
11.

Bell Canada provides local telephone, long distance, wireless communication,

internet access, data, direct-to-home satellite television and other services to residential
and business customers through 26 million customer connections.
12.

Bell Canada is Canada=s leading provider of wireline services and internet

access.
NATURE OF SERVICE DISRUPTION
13.

On or about February 22, 2005, Bell announced an agreement to acquire

Entourage and an intention to operate it as a wholly-owned subsidiary. Entourage is
Bell's primary supplier of wireline telephone installation and repair services.
14.

On or about March 24, 2005, a Labour Disruption occurred at Entourage.

15.

Bell had been aware of the likelihood of a Labour Disruption prior to March 24,

2005 and that same would cause Service Disruption.

-716.

Bell, in an effort to prevent Wireline Customers from moving their wireline

telephone service to a competitor, misled Wireiine Customers as to its ability to maintain
reliable and timely service during the duration of the Labour Disruption.
17.

As of March 24, 2005, Bell knew or ought to have known that all Wireline

Customers would experience Service Disruption.
18.

On and after March 24, 2005, Bell maintained through its website that

arrangements for installation of wireline telephone service needed to be made only one
to two weeks in advance.
19.

The Bell website did not contain any warning concerning Service Disruption due

to the Entourage Labour Disruption, nor did Bell circulate any form of notice or warning
to its Wireline Customers in any other fashion.
20.

On or about March 31, 2005, Bell issued a press release stating that it had

"immediately implemented contingency plans to secure continued customer service"
during the strike.
21.

On and after March 24, 2005, Bel! confirmed to Wireline Customers that it would

install wireline telephone service on dates on which Bel) knew that there was no
reasonable possibility of installation. Bell continued this practice until December 31,
2005.
22.

The Labour Disruption lasted for approximately sixteen weeks and Service

Disruption continued until December 31, 2005.
23.

All Wireline Customers experienced Service Disruption.
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By failing to provide Wireline Customers with notice of the expected Service

Disruption, Bell deprived Wireline Customers of an opportunity to investigate and secure
alternative wireline telephone service.
25.

Following March 24, 2005, Bell received multiple complaints and requests for

reimbursement from Wireline Customers who experienced Service Disruption.
26.

Bell failed to respond to the complaints of Wireline Customers in reasonable

fashion and demonstrated a cavalier, arbitrary and inconsistent approach in dealing with
the complaints and requests for reimbursement from Wireline Customers.
SITUATION OF THE REPRESENTATIVE PLAINTIFFS
A. Craig Penney
27.

On May 5, 2005, Craig entered into an agreement with Bell under which Bell was

to provide Craig with residential wireline telephone service.
28.

Craig agreed to pay a $55.00 installation fee to Bell for timely wireline installation.

29.

Bell confirmed to Craig that wireline telephone service would be installed at his

residence on June 22, 2005.
30.

On June 22, 2005, Bell failed to install wireline telephone service for Craig as

agreed. Craig received no advance notice with respect to Bell's failure to install. Craig
contacted Bell and was told that his wireline telephone service could not be installed as
agreed because of the Labour Disruption. Craig was told he could secure an expedited
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install date if he agreed to contract with Bell for other services including high-speed
Internet and/or Befl ExpressVu satellite television service.
31.

As a result of the Service Disruption, Craig purchased a wireless telephone and

wireless telephone plan from Bell Mobility, a corporation affiliated with Bell. Craig did
this because he needed residential telephone service.
32.

Craig made further inquiries of Bell in an effort to obtain installation of his wireline

telephone service.
33.

Installation appointments were made for August 15, 2005, August 16, 2005 and

August 18, 2005. Beil failed to install wireline telephone service at Craig's residence.
34.

Bell later advised Craig that wireline telephone service would be installed at his

residence on August 22, 2005 and Bell did in fact perform installation of wireline
telephone service on that date.
35.

After installation of wireline telephone service on August 22, 2005, Craig

remained contractually obligated to continue with his one-year wireless telephone plan
with Bell Mobility. Craig would not have purchased the wireless telephone or wireless
telephone plan, but for the Service Disruption and thus would not have incurred costs
associated therewith.

B. Daniel Middaugh
36.

On September 4, 2005, Daniel entered into an agreement with Bell under which

Bell was to provide Daniel with residential wireline telephone service.
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Daniel agreed to pay a $55.00 installation fee to Bell on the understanding that

Bell would provide timely wireline installation.
38.

Bell confirmed to Daniel that wireline telephone service would be installed at his

residence on September 7, 2005.
39.

On September 7, 2005 Bell failed to install wireline telephone service for Daniel

as agreed. Daniel received no advance notice with respect to Bell's failure to install.
Daniel contacted Bell and was told that his wireline service could not be installed as
agreed because of the Labour Disruption.
40.

Daniel made further inquiries of Bell in an effort to obtain installation of his

wireline telephone service.
41.

A further installation appointment was made for September 28, 2005. Bell failed

to install wireline telephone service at Daniel's residence on September 28, 2005.
42.

Bell later advised Daniel that wireline telephone service would be installed at his

residence on October 14, 2005 and Bell did in fact perform installation of wireline
telephone service on that date.
43.

As a result of the Service Disruption, Daniel purchased a wireless telephone and

wireless telephone plan.

Daniel did this because he needed residential telephone

service. Daniel would not have purchased the wireless telephone or wireless telephone
plan but for the Service Disruption and thus would not have incurred costs associated
therewith.

-11TERMS OF SERVICE
44.

The Terms of Service set-out the basic rights and obligations of Bell and its

customers with respect to Bell's provision of wireline telephone service.
45.

Article 1.2 of the Terms of Service provides:
These terms do not limit Bell Canada's liability in cases of
deliberate fault or gross negligence, or of breach of contract
where the breach results from the gross negligence of Bell
Canada.

46.

Article 4.1 of the Terms of Service provides:
Except where otherwise stipulated in its Tariffs or by special
agreement, Bell Canada must furnish and install all facilities
required to provide service.

47.

Article 15.1 of the Terms of Service provides:
Where there are omissions, interruptions, delays, errors or
defects in transmission, or failures or defects in Bell
Canada's facilities, Bell Canada's liability is limited to a
refund of charges, on request, proportionate to the length of
time the problem existed. With respect to long distance
service and short period private line service, the refund shall
be computed in a similar manner, provided Befl Canada is
advised promptly of the problem. No request is necessary
where a problem in primary exchange service lasts twentyfour hours or more from the time Bell Canada is advised of
the problem. However, where the problem is occasioned by
Bell Canada negligence, Bell Canada is also liable for the
amount calculated in accordance with Article 16.1.
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Article 16.1 of the Terms of Service provides:
Except with regard to physical injuries, death or damage to
customer premises or other property occasioned by its
negligence, Bell Canada's liability for negligence, including
negligence with regard to intercept, reference of call service
and emergency service from coin telephones, and also for
breach of contract where the breach results from the
negligence of Bell Canada, is limited to the greater of $20
and three times the amount refunded or cancelled in
accordance with Articles 13.1 and 15.1, as applicable.

49.

Article 22.1 of the Terms of Service provides:
Bell Canada may suspend or terminate a customer's service
only where the customer:
(a) fails to pay an account of the customer that is past due,
provided it exceeds fifty dollars or has been past due for
more than two months;
(b) fails to provide or maintain a reasonable deposit or
alternative when required to do so pursuant to these Terms;
(c) fails to comply with the terms of a deferred payment
agreement;
(d) repeatedly fails to provide Bell Canada with reasonable
entry and access in conformity with Articles 5.1 and 5.2;
(e) uses or permits others to use any of Bell Canada's
services so as to prevent fair and proportionate use by
others;
(f) uses or permits others to use any of Bell Canada's
services for a purpose or in a manner that is contrary to law
or for the purpose of making annoying or offensive calls;
(g) contravenes Articles 8.4 or 8.5; or
(h) fails to provide payment when requested by Bell Canada
pursuant to Article 17.4.
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BREACH OF CONTRACT
50.

Craig/Daniel and Class Members state that Bell is in breach of the Terms of

Service.
51.

Craig/Daniel and Class Members state that Bell breached the Terms of Service

as follows:
(a)

failure to provide and install basic services in accordance with customer
requests for installation of wireline telephone service in a timely fashion;

(b)

failure to provide timely installation of wireline telephone service despite
receiving payment or promise of payment of Bell's $55 installation fee;

(c)

through Service Disruptions without proper and reasonable advance
notice to Wireline Customers;

(d)

failure to restore basic services to Wireline Customers without excessive
delay and failure to restore services on the next business day following the
agreed-upon date for installation of wireline telephone service; and

(e)

failed to provide timely wireline installation despite being provided with an
installation fee.

DAMAGES
52.

As a result of Bell's conduct described above, Craig/Daniel and Class Members

have suffered the following damages and losses:
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Service Disruptions;

(b)

loss of use of wireline telephone services including access to emergency
services; and

(c)

increased charges arising from the necessity of securing alternative
telephone service that would not have been necessary but for the Service
Disruption.

PUNITIVE DAMAGES
53.

Craig/Daniel and Class Members state that Bell's conduct in breach of the Terms

of Service was entirely without care, deliberate, callous, wilful, and in intentional
disregard of the rights of Craig/Daniel and Class Members, and indifferent to the
consequences. Such conduct renders Bell liable to pay punitive damages.

LEGISLATION
54.

Craig/Daniel and Class Members plead and rely upon the CPA and the CJA.

SERVICE OUTSIDE ONTARIO
55.

Craig/Daniel and Class Members anticipate that it may be necessary to serve

this Statement of Claim on Bell outside the Province of Ontario and in that regard plead
and rely upon the provisions of Rule 17.02 of the Rules of Civil Procedure, R.R.O. 1999,
Reg. 194, as amended, in particular:
(a)

Rule 17.02(f) - a contract made in Ontario and/or breached in Ontario;
and,
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Rule 17.02(h) - damages sustained in Ontario.

PLACE OF TRIAL
56.

Craig/Daniel propose that this action be tried in the City of Toronto in the

Province of Ontario.
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